Regular Meeting
THE LEAWOOD CITY COUNCIL

February 7, 2000

Minutes Summary

Audio Tape No. 477

The City Council of the City of Leawood, Kansas, met in regular sesson in the Council
Chamber, 4800 Town Center Drive, at 7:30 p.m., Monday, February 7, 2000. Mayor
Peggy J. Dunn presided.

Councilmembers present: Adam Bold, Gary L. Bussing, Jm Rawlings, Patrick L. Dunn,
Shelby Story, Mike Gill, Louis Rasmussen, and JamesE. Taylor, Sr.

Staff present: Richard J. Garofano, City Adminigirator; Julie Hakan, Director of Human
Resources, Sd Mitchell, Chief of Police; Joe Johnson, Public Works Director; Ben C.
Florance, Fire Chief; Kathy Rogers, Finance Director; Chris Claxton, Director of Parks &
Recredtion; Mark Andrasik, Director of Information Services, Sarah Hilton,
Adminidrative Services Manager; Diane Binckley, Planning Services Administrator;
Martha Heizer, City Clerk; and Patricia A. Bennett, City Attorney.

PLEDGE OF ALLEGIANCE - led by Boy Scout Troop 10.

APPROVAL OF AGENDA. Approved unanimoudy on motion of Bold, seconded by
Gill.

RESOLUTIONS OF RECOGNITION (ATTACHED ASPART OF THE
RECORD) FOR COMMITTEE MEMBERSANN LEITNER AND CECILIA
THOMPSON. The Mayor read and presented a resolution to Ann Leitner’ s husband
Marty Leitner. Ann served on the Community Relations Committee from 1989 through
1992, the Leawood Arts Committee from 1992 through 1996, and the Sister City
Committee from 1992 to the present. Mr. Leitner thanked the Governing Body and staff
for their recognition of Ann's dedicated service to the City.

The Mayor read and presented a resolution to Cecilia Thompson for her serviceto
the City — she became active in the Police Community Partnership of Leawood in 1994
and was one of its founding members, served as President of the Crime Prevention
Council; served on the Sigter City Committee from 1994 to the present; served on the
Leawood Foundation Early Start Committee; and served on a sub-committee of the
Leawood Arts Council. Police Chief Mitchell spoke about her accomplishments and
presented a Police commemorative badge to her.

RECOGNITION OF 1999 POLICE OFFICER OF THE YEAR, GREG TURNEY,
AND 1999 POLICE CIVILIAN EMPLOYEE OF THE YEAR, DISPATCHER
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GREG DAMRON. Chief Mitchell described the Police Department’ s canine services.
Officer Turney introduced the Department’ s newest canine, Falco. The Mayor presented
the 1999 Officer of the Y ear award to Officer Turney.

The Mayor presented the 1999 Police Civilian Employee of the Y ear award to
Dispatcher Greg Damron. Chief Mitchell spoke about his excellent communication
ills.

CITIZEN COMMENTS. H.L.“Kit” Kittinger, 10309 Overbrook Rd., complained
about the removal of trees behind the U.S. Toy Co. a 2008 W. 103" Terr. which
eliminated the screening between the commercid propertiesin the area and the adjacent
resdentia neighborhood, with complete exposure of the commercia areas and 1-435
Highway. Hefdt it had lowered the property values of the homesin the area. He asked
that the screening be replaced. The Mayor said staff would have a follow-up report for
the Coundil.

Jeff Nessel, 12012 Endley Lane, read his response to a January 26" editoria in the
Kansas City Star which he felt was unfair to the Mayor and Council. Mr. Nessd felt that
Mayor Dunn and the Council had made City government citizen friendly and had
congtantly stepped in and protected congtituents’ interests when the adminisrative and
planning staffs had refused to do so. What the editoria caled “meddling” by the Mayor
and Council, he called representative government. It gppeared to him that there was a
lack of proper preparation by City staff on matters and that staff couldn’t seem to accept
criticisam, and that would frustrate many Councilmembers. 1t seemed to him that Council
had been forced to act as a policymaker and administrator.

CONSENT AGENDA. Thefollowing were gpproved unanimoudy on motion of

Bussing, seconded by Taylor:

Minutes of the January 3, 2000 Council mesting;

Minutes of the January 10, 2000 Specid Council meeting;

Minutes of the January 17, 2000 Council meeting;

Arts Council report (minutes) on their November 23, 1999 medting;

Public Works Committee report (minutes) on their January 12, 2000 meeting;

Public Works Committee report (minutes) on their February 2, 2000 meeting;

Application (renewd) for Cered Mat Beverage License— Leawood Hen

House, Camelot Court Shopping Center, 119" & Roe Ave:;

Application (renewd) for Ceredl Mdt Beverage License— Phillips Towne

Center 66 service station, 119" & Roe Ave;;

9. Governing Body and staff 2000 goa's and objectives,

10. Purchase of police vehicles through cooperative bidding contract — 1 2000
Windgtar mini-van from Shawnee Mission Ford for $18,827.00; 1 2000 Ford
Excursion from Shawnee Mission Ford for $28,733.00; 1 2000 Chevrolet
Impala 4-door sedan from Roberts Auto Plaza for $17,278.00; 1 2000 Ford
Taurus 4-door sedan from Bob Allen Ford for $15,077.50; and 1 2000 Dodge
Intrepid from Raytown Dodge for $16,313.00 — totalling $96,228.50.

NouhkowdpE

®©
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MAYOR’'SREPORT. The Mayor attended a recent ribbon cutting ceremony for the
Clarbridge of Leawood, amemory care resdence for Alzheimer’s patients, located at
127" and State Line Rd. She said that 85% of the residents were from Leawood families.

Mayor Dunn reported on discussions that took place last week at the Council of
Mayors meseting about C.A.R.S. funding. Mayor Allen of Shawnee wanted to investigate
discontinuing the C.A.R.S. program; after lengthy discussion, it was determined that
C.A.R.S was very vauable for the County. The fund-raisng mechanism might be
adjusted in some fashion; atechnica committee comprised of engineers and public works
directorsin the County would be reviewing the program to arrive at a plan to fund
C.A.R.S. somewherein the neighborhood of $15 million for each of the next five years.
There were concerns that the County had too much money targeted toward the
unincorporated aress of the County.

Mr. Bussing, Council liaison to the Arts Council, said that the Arts Council held
its fourth annual Kansas City Brass Concert a City Hall on Saturday, February 5.
About 85 people attended and it was a great show once again.

Mayor Dunn reminded Councilmembers that they should have received an
invitation for the Chinese New Y ear celebration on Tuesday, February 29th. She said
Elizabeth Chu would attend and exhibit her artwork. Proceeds would once again go
toward relief efforts for the Tawan earthquake victims.

OLD BUSINESS

Review of AMC Theater’srequest to modify show scheduling to 11:00 P.M. Mrs.
Binckley said the issue needed to go back to the Plan Commission as there was atraffic
study involved. The matter would return to the City Council for find review.

Mr. Gill believed there were discussions about traffic studies prior to the approva
of the existing thestre and some discussion about traffic studies being used as
benchmarks. He didn’t know if there was any study of internd traffic. He thought the
studies were predicated upon 10-year or older data based on theatres that were of a
different Sze and number. Mr. Gill encouraged the people involved with the traffic study
to obtain more recent data thet reflected multi-theatre concepts, such asthe very
successful one Leawood had.

Jason Cole, Managing Director of the AMC Town Center 20 Thesatres, was
present to answer questions.

Mr. Rasmussen said there were three things he fdlt the Council, as well asthe
Pan Commisson, should be reminded of. Therewasalot of discussion about the
Structure and its parking requirements when it was approved. He said parking
requirements normally associated with a building of that Sze were going to take care of
two things, one, the timing of the shows as compared to the timing of the commercid
activitiesin Town Center. So therewas alot of discusson about the utilization of the
parking lot across the street. He said when the Council directed the Plan Commissionto
look et it, they weren't looking at an externd traffic study, but looking at an interna
traffic sudy. The second thing he wanted to remind the Council about was the
landscaping that was proposed and the landscaping that resulted appeared to be two
different things. When he noticed they were taking off additiona landscaping, it was of
some concern to him because in the past, Council felt that they didn’t want Town Center
Plazato just beamassof cars. Thethird thing he wanted to remind Council about was



Council Minutes February 7, 2000
4

that the 10:30 p.m. timing of the theetres was not pulled out of the air, but was awell
thought out time frame to accommodate their needs and the needs of the community.
When AMC came back later and said they needed allittle change in that time to
accommodate the traffic problems, the Council unanimoudy said yes, and gave them
another 15 minutes. He wanted to remind the Council that he had said &t that time that
what he thought was happening was the “sdlami technique,” dicing atime at atime. He
received cdls from his congtituents asking, “is it going to be necessary for usfor the next
2000 yearsto show up a City Council meetings as we watch the zoning stipulaions
associated with this theatre to be dowly eroded away.” He wanted this on the record so
the Plan Commission would know that the Council wasn't asking them to change the
zoning requirements associated with the thegtre,

Mr. Taylor said he was on the Plan Commission at the time the theatre was
approved, aswell as other segments of Town Center, and he was assured by Staff at the
time that the parking regulations that were being presented for al occupants of the Town
Center were to be met, and he was concerned that parking at the theatre had grown over
to the Galyan'sarea. It seemed to him that the City wasn't paying attention to the
parking requirements that the whole Center was now involved in. He said the Center
wasn't completdy built out and he was concerned that when the developer returned and
asked for the additiond building aress, the City would be faced with alack of parking to
serve not only AMC, but other present tenants. He asked that that be closdly examined in
the study that was being proposed for the internd traffic.

Mr. Gill said he was confused about the item on the agenda to modify the start
time for shows at the thestre and the separate memo that addressed parking; they were
two different things. Mayor Dunn said the modification of times for shows was granted
for ax months. When AMC returned to Council for permanent modification, they didn’t
have the parking figured out, and it gppeared that it still wasn't because staff now wanted
to have atraffic sudy done. Mrs. Binckley said that when the matter was discussed at
the last meeting, they redly hadn’t had any contact with AMC, but did now. The parking
issue according to AMC aso had to do with atimeissue. The origina resolution said
10:45 p.m. and then Council extended an additional 15 minutesto 11:00 p.m. As part of
the parking issue, staff would look at the timing aswell. Mayor Dunn asked if the Plan
Commission would aso be looking a staff’s comments about landscaping and Council’s
concerns about that. Mrs. Binckley, after talking with Mr. Rasmussen, stopped by the
theatre and found that he was correct regarding his concerns about the landscaping. She
sad they were aware some of the trees were missing because they had died and had never
been replaced.

Mr. Gill moved to refer the issue to the Plan Commission for their review on
February 29", to return to the Governing Body at the March 20" Council mesting for
final review, seconded by Taylor.

Mr. Bussing said it was his observation that the popularity of Town Center
exceeded expectations at the time it was originaly designed and built. He didn’t want to
limit the consideration of solutions to the problem; recognize that there was a problem
and look at the whole panorama of poss ble solutions and make sure none were
precluded.

Mr. Dunn didn’t know what the traffic study was intended to do, but he had been
a Town Center a various times of night and day and many times he had to park quitea



Council Minutes February 7, 2000
5

distance from where he wanted to go. He was concerned about the traffic encountered
between his car and the facility. He was worried about his children’ s safety. He agreed
with Mr. Bussing, that he wanted to keep minds open to creative solutions and he fdlt the
real problem was getting around on foot. He wanted to be sure the issue was addressed at
the Plan Commission meeting on February 29"

Mayor Dunn asked Mr. Gill and Mr. Taylor to incorporate Mr. Bussing's and Mr.
Dunn’s remarks about not limiting solutions to the problem in the motion. She said if
this was not ready for the February 29" Plan Commission meting, she was certain the
Council wouldn’t have a problem with the matter being extended and returning to the
Council & afuture date. Motion carried unanimoudy.

Request for exemption from smoking ordinance— AMF Lanes, Ranchmart
Shopping Center, 95" & Mission Rd. Leonard Frischer appeared as counsel for AMF
Ranchmart. He asked the Council to reconsider their previous order denying the request
for an exemption from the smoking ordinance and to grant the exemption. They now had
the information that some Councilmembers expressed concern about that was lacking in
their previous presentation. They had retained the services of Doug Anderson of Pearce
Congtruction to address what they felt the problems would be in trying to create a smoke-
free environment within the bowling center. Regarding Council’ s concern about Sgnsin
the facility, the sgns that would be used were exclusvely those provided by the City and
the signs currently in place concerning smoking and non-smoking areas would be
removed. They would aso continuing the smoking and non-smoking areas that they
previoudy desgnated. The bowling areg, itsdlf, was anon-smoking area. There was an
area dbove it with certain tables just above the bowling lanes that would be a smoking
area. Thebilliards room was a nortsmoking area. The mgjority of the remainder of the
facility was non-smoking except for the lounge. They had aso provided Council with
updated figures as to the revenues of the bowling center.

Mr. Taylor was advised that their lease was with Ranchmart Shopping Center,
that it would expire June 2001, and they were in negotiations to extend the lease.

Doug Anderson was retained to review, design and creete aredlistic congtruction
edimate for the congtruction of the smoking areawithin the bowling lanes. He sad he
was faced with the challenge that in order to continue to involve bowlers who wanted to
smoke, it was paramount that the smoking area be in close proximity to the lanes, so that
in watching the games, they could go back and forth to their matches. He created the
smoking area a the top level above the lanes. This enclosure was a glass-enclosed room,
floor to calling glass, with a standup or bar height countertop on the inside looking out
onto the lanes. The room would be isolated with a new mechanica system to create
native ar pressure indde the room so the smoke didn’t go outside the room when the
doors were opened. The introduction of a new four-ton system to handle that load would
be utilized. They had removed some of the gairs that went down into the bowling area,
recongtructed the wall, enclosed it in glass, re-carpeted, repaired the ceiling and created
new lights because the lights were disturbed by ingdling the wall that ran down the
center of theaideway. Thiswould create an environrment for the smoking patrons but yet
keep them involved in the bowling area. They looked at other options trying to isolate
them in other parts of the building but that wouldn't function well for the bowlers, and
the lanes would probably lose alot of patronsif that was the case. They needed to be up
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there, involved in the games and able to see what was going on. Once the design was
completed, he prepared the congtruction estimate Council had in Council packets with the
glass enclosure, mechanical system, dectricd work, filling in the gairs. Hefdt it wasa
regligic estimate of what would be involved for the bowling dley.

Mr. Taylor asked about the fresh air makeup of the new 4-ton HVAC system to
replace the air being exhausted to the exterior. Mr. Anderson said they had retained a
firm in Lenexato review and design this air-conditioning. Mr. Taylor said he wanted the
percentage of fresh air makeup under which they designed their syssem. Mr. Anderson
said there would be 1000 adcfm'’s of exhaust, cubic feet of ar. He said that replaced the
ar that was being exhausted out of the building. Mr. Taylor was concerned that the 4-
ton and fresh air intake might have some problems. He asked if smoke arresters were to
be placed in the sameroom. He wastold yesand Mr. Taylor said it seemed that they
wouldn’'t be needed. Mr. Anderson said they were asmall addition to the electrica usage
but fet they would aid in keeping the room as smoke-free as possble. Mr. Taylor said if
there was a proper vertilation system, the smoke arresters wouldn't be needed. Mr.
Anderson agreed. Mr. Taylor asked if it would be necessary to use full-time supervison
on this particular size job. Mr. Anderson said absolutely yes, afull-time, working
superintendent. In other words, when there was any work going on, there would be
representation there,

Mr. Rasmussen understood that even though the lease would expire in 16 months,
it was their request that Council grant a smoking exemption. Mr. Frischer said the
purpose of the plan was by way of illugtration. They strongly believed that the plan was
not an appropriate working situation.  Mr. Frischer said there were 24 lanesin the facility
and the particular smoking aguarium would only seet 27 people a a given point in time.
He said the redlity of the matter was while 75% of the generd population didn’t smoke
and 25% did, it was aimost the exact opposite a abowling dley. Mr. Frischer said they
were very concerned that trying to take away the ability of people to smoke, drink beer
and bowl was going to do away with a business that had been serving the community for
40 years. That was the reason they were asking for the exemption. He said he knew of
no facility, certainly in Kansas City, anywhere that hed that kind of smoking st upina
bowling dley.

Mr. Dunn said he respected the estimate from Pearce Construction Company, but
asked Jeff Cantrell of the Planning Department that given the limitations of the Site, did
he see anything ese that could be done to minimize the impact of smoking or were they
proposing the best possible solution. Mr. Cantrell said they were extremely limited asto
what they could do and that was based on the existing facility. The facility used makeup
ar that pulled off the entire open facility. Mr. Dunn asked Mr. Cantrell if he had
discussed the gtipulations placed on every other exemption with them. Mr. Cantrell
answered in the affirmative and said they were comfortable with the stipulations.

Mr. Bussing said he was in favor of granting an exemption to AMF Laneswith
the dtipulations that Council had previoudy identified with other exemptionsto the
smoking ordinance, fedling that the documentation presented to Council did, in fact,
represent a reasonable financial hardship on AMF. Mr. Bussing moved to rescind the
previous action of denia, seconded by Dunn.

Mr. Taylor agreed with Mr. Bussing, that this gppeared to be a hardship with the
net income projection of $58,000 a year based on a 16-month term of the lease. He
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pointed out that if the lease was extended, which was usualy done for afive or ten year
period, that $100,000 spread over that period of time was not afinancid hardship in his
opinion. Mr. Frischer agreed with Mr. Taylor; if the cost was amortized over that period
of time it would not be as greet. He said the greater concern was not the hard cost of the
congtruction, but the effect on the patronage.

Mr. Rasmussen asked if when Council granted an exemption, were there
dipulations that autometicaly went with that exemption. Mr. Cantrell said there were
three - the transfer or sale of the business, substantia modification or replacement of the
HVAC systems, subgtantia remodding or dteration of the facility itsdf. He said a one
point in time it was mentioned that termination of alease or the tenancy itsdlf would be
subject to that. He said it had not been included on the last couple of requests for
exemptions.

Mr. Gill was opposed to the motion but would entertain modified motions if
others desired. He thought giving an exemption for the balance of the lease was
gopropriate. He didn't believe the ordinance was drafted when it talked about hardship in
any context other than financia hardship of having to creste ameaningful barrier. 1t was
now on the record that the financid costs spread over alonger amortization period would
not congtitute a financiad burden to the congtruction of the barrier. Secondly, he took
issue with some of the information that was in the report, especialy the analogy to the
Cactus Grill. He said there were areas of Cactus Grill where one could go and engagein
the fundamenta purpose of the restaurant, i.e., eating and drinking good food where one
wasn't subjected to smoke. Here, as he understood the self-imposed smoking barier,
there was no place one could go and bowl, which was the fundamenta purpose, without
having smoking anywhere dong the bowling corridor above where you were bowling.

Y ou had to get there, you had to get out of there and you had to go through smoke to do
it. He had hoped that a voluntary program where there was some significant portion of

the bowling lanes where there was no smoking permitted would have been part of the
plan. He expressed that at the last meeting, and for whatever reason, it was not offered as
asolution which was, of course, the prerogetive of the owner.

Regarding new facilities that AMF built, Mr. Bold asked Mr. Fazio if AMF would
be able to comply with the smoking ordinance. He asked if there was away for a
bowling aley, which was inherently open because of the design, to create effective
barriers or to segregate smoking areas from non-smoking aress. Mr. Fazio said it was
rather difficult. He said they had two customers - the league bowler who came week
after week, and the non-league bowler who came Friday and Saturday nights or Sunday
afternoon, the family group. In most cases the smokers were the league bowlers. They
would see in the afternoons and weekends and evenings that the mix of smokers versus
non-smokers would change 100%. It would go from aleague bowler who might be 75%
smoking whereas a non-league Saturday night teenage group or family group, or just a
casua bowler, the numbers would reverse - 25% smoking and 75% nortsmoking. What
they had tried to do throughout the country in a pro-active approach was to select times of
the day when they didn’t allow smoking at dl in the whole facility. Those were usudly
times when they had alot of youth programs. There were certain sections of the country
in which AMF decided there would be no smoking on Sunday, making it family day.
Different facilities were doing it based upon their location and the type of clientele they
had.
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Mayor Dunn said that the motion was to rescind the prior action of the Council
which denied the request for exemption from the smoking ordinance. Motion carried;
Bold, Bussing, Rawlings, Dunn, Story in favor; Gill, Taylor, Rasmussen opposed.

Mr. Bussing moved to grant an exemption to AMF Lanes with the standard
dipulations that Mr. Cantrell cited earlier. The bagsfor that was financid hardship.
Seconded by Dunn.

Mr. Rasmussen asked if the motion included a stipulation regarding expiration of
thelease. Mr. Cantrell said he didn’t believe the other exemptions had included that. As
it sood, Mr. Cantrell said stipulations included transfer of the business or ownership,
subgtantial remode of the HVAC system, or subgtantia remode of the facility itsdf. Mr.
Rasmussen moved to amend the motion to include a stipuletion that a the expiration of
the current lease the exemption would cease, seconded by Gill. Mayor Dunn assumed
that a that time AMF could come before the Council for further exemption.

Mr. Dunn didn’t see how the Council could put that condition on the exemption
when they hadn’t put it on the others. He felt it was very clear from Mr. Cantrdl’ sreview
and very clear from the information Council had seen, that telling AMF to comply with
the smoking ordinance now or 16 months from now was telling them to go out of
business. Hewasn't prepared to do that.

Mr. Gill didn’t think there had been testimony that this would put the bowling
dley out of business. He said there was a mgor difference between the prior approvas
and thisrequest - the others actualy made a concerted effort to creste a Sgnificant
percentage of their utilized space for the primary purpose of the facility as non-smoking.
Mr. Gill said that hadn’t occurred here. He said he would encourage AMF to consider
designating, and they could have done so, asignificant number of lanes as non-smoking,
either on the floor leve or above which would be comparable to the other cases that
Council had heard. He thought Mr. Rasmussen’s mation to amend, if dl it did was bring
them back 16 months from now, aso put them in a Stuation where they had an
opportunity to negotiate some meaningful type of barrier such as the one presented, when
they had an opportunity to build it into alease and to amortize it in what they had
admitted as a non-finandaly ruinous manner. Hefelt Mr. Rasmussen’s motion made
sense and if the City was serious about public facilities providing an opportunity for
smokers and norn-smokers dike to participate, then Council needed to do more than was
presented.

Mr. Frischer said the financia hardship was going to be the end of the business.
He said the financid hardship was more than just the hard costs of building. He
understood Mr. Gill’s point of making some of the lanes smoking and some non
smoking. Hewould be happy to listen to some suggestion Mr. Gill might have to
configure the bowling dley that way. Mr. Frischer said it wasimpossible. He sad
Council was suggesting they go in and block a certain number of lanes. He asked how
one would get access to those lanes. He said they couldn’t reconfigure the whole
bowling alley that had been there for 40 years. He said the place was what it was and
Council indicated the Cactus Grill was not agood example. He agreed and said there
were ways to get into that restaurant where you couldn’t smoke. He said the bowling
dley had certain entrances and was configured in away it was impossible to do what was
suggested. He said it wasn't ameatter of being unwilling to work with the Council and
they had done everything they could conceivably do to comply with the ordinance. He
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said they had adopted norsmoking provisions even before they came forth. He said at
some point you had to let the business try to continue to do business and they couldn’t do
it in theway Council suggested.

Mr. Gill asked if AMF had facilitiesin Cdifornia. Mr. Frischer said they did.
Mr. Gill sad he believed Cdifornia had abolished smoking totally and he asked if those
lanes had folded. Mr. Frischer said they had not.

Mr. Story thought a better amendment, if one was going to be made, to Mr.
Bussng's motion would incorporate some of the very ideasthat Mr. Fazio referenced
with other bowling centers around the country. If Council had some stipulations on the
gpplication that required certain days, certain evenings, when the building was non
smoking to accommodate family bowlers or teen outings, as opposed to the times when
there was league bowling, then that would be something that would be very acceptable to
agreater mgjority of the Council. Mr. Story said he would vote againgt the current
amendment because he was't in favor of making the gpplicant change the physica
layout of the business. He would support some additiond tipulations, which Council
would be entitled to add, regarding the complete elimination of smoking at certain times
for those members of the community who did want to go to the bowling center but didn’t
want to encounter a smoke-filled environment.

Mr. Bold said he was a strong believer in afree market economy. He said the
bowling center had been there along time and he fdt if one didn’t like the smoke, they
didn’'t have to go there. If enough people didn’t go, then AMF would either change their
policies or go out of business. He fet Mr. Story was correct, that the intention of the
ordinance was to protect citizens as best as possible, but it wasn't to run actively thriving
businesses out of the City. He said ingtead of rebuilding or releasing the facility, if AMF
decided to tear it down and build a brand new incredible-style bowling center in
Leawood, then Council would certainly want to look at the smoking, but he thought
putting the 16-month restriction would be unfair to the business and he wouldn't support
the amendment.

The motion for the amendment falled; Taylor, Rasmussen, Gill in favor; dl others
opposed.

The main motion to grant an exemption from the smoking ordinance with al prior
dtipulations and conditions that had been placed on exemptions to date carried; Gill
opposed; dl othersin favor.

Ordinance granting Axon Telecom theright to operate facilities— 2" reading.
Christopher Smith, arepresentative of Axon Telecom, reviewed what Axon planned to
do. Mr. Rasmussen said he discussed this earlier with attorney Steve Horner and tried to
reconcile their gpproach of trying to be compensated for the use of public right-of-way.
He indicated to Mr. Horner that when Council got to the public hearing, he was going to
bring up a change in the fee sructure. Mr. Rasmussen said that Axon was willing to pay
the City for use of City right-of-way 1% of the gross revenues collected for any and al
leases and sdles of its product. That was contrary to the concept origindly laid out. He
understood in talking with Steve Horner that Axon proposed that the people who
occupied the duct space would pay the line charge. That part of being consgstent he
thought was correct. He was going to propose that the fee structure be such that if they
occupied the right-of-way, or if they never got to build it or whatever, they would pay
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like everybody ese, the front end. Then when charges built up over the City, those
charges would be added on. In other words, they would pay the $1,000. Then when they
leased out or rented, they would pay the City 5% of the revenues, just like everybody

else. He said there was one area where he needed reassurance - if the City waan't careful,
it could develop amonopoly sructure in its right-of-way - that the duct space wasredly
nailed down in the agreement. As heread it, it wasn't. Hefdt the City should be very
clear asto how much of the right-of-way it was giving them. The City didn’t want to
automdticaly say it was giving them the whole right-of-way or giving them a choice of
where they were in the right-of-way.

Mr. Gill agreed with the concept of parity pricing. He had an additiona concern
which he directed to the City Attorney. If the City departed from parity pricing for the
project, did it put itsdf at risk contractudly with its other franchisees under provisons
either of its contracts or of the Federad or applicable laws that required the City to extend
favored nations pricing or parity pricing to others. He said if there was a proposd by the
time the City got there for adifferent pricing metric, he would definitely want an answer.

As currently proposed, Mr. Dunn asked Mr. Rasmussen if there were Six
occupants of the trunk, dl six would pay the City the right-of-way fee? Mr. Dunn wanted
to know if what Mr. Rasmussen was suggesting was that Axon pay the right-of-way fee,
and if there were Six lines running through that, the City received some percentage of
those revenues. Mr. Rasmussen said that when they discussed the fees early on, the
concept of a subway company was considered. Whether it wasin duct or just a cable
which was shared, it wasirrdevant. As Mr. Rasmussen understood Axon’s proposa,
they were suggesting that in the 16-duct bank, that each of the occupants of the duct,
since they were not horizontal anymore in the right-of-way but vertical, would pay the
City theline charge. If they served in the City and their revenues a 5% exceeded the line
charge, then the City received thevadue. It wasan override. In Axon's proposd, they
would pay the City nothing; they would pay the City only 1% of therent. He said Axon
wanted to come in and use City right-of-way. The City had established a pricing for the
use of itsright-of-way. There was nothing in the proposa for even abasic administration
charge. Mr. Rasmussen stated there was nothing in the proposa other than the 1% of the
renta's, which should be at least 5% to be consistent with the City’ s other projects. He
fet there was ared problem in terms of parity. Hewas only trying to be sure that the
City wasfair to everybody. He felt Axon should pay afixed charge like everybody else
and then if the fees on the rental exceeded that, fine. Then the 5% applied and that was
exactly what was in every franchise ordinance that he was aware of in the State of
Kansas. He said to remember that the basis for the charges was compensation to
taxpayers for the use of public right-of-way. He planned to bring the matter up & the
public hearing.

In talking with the City Attorney, Mr. Rasmussen was't too clear about the fact
that Axon could sdll the ducts. He didn’'t have any experience in the failure rate of the
ducts used for fiber, but he could say that ducts did collapse and somebody had to be
respons ble when the subsurface collapsed. He didn't see that anywhere in the proposd.

Mr. Smith said there might be some confusion in how the transfer of the asset
would work. He said when they sold the asset itsdlf, the person who acquired the asset,
by law and by the City’s current franchise, had to start paying the City the franchise
ordinancefee. Therefore, if both people were charged, there would be some sort of
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double dipping and the City could get paid for the asset twice. He said asit sood, when
the asset was sold by Axon, 1% of the revenue from the sdle of that asset went to the
City. From then on, the person who acquired that asset was mandated by the City to pay
for the line charges, whether it was per linear foot or 5% of their gross revenues. He said
that payment was made by someone and Axon by no means paid anything.

Reconsderation of Nextel Communications application for additional antennae on
cell tower at approximately LeeBlvd. and Mission Rd. Scott Bedler, attorney for
Nextd, said they received a clarification from Trott Communications Group with regard

to some interpretive matters with respect to their report, the origind report they submitted
indicating that it would not be functiona for Nexted to use dim line antennae. He sad

that report was dated January 13, 2000 and did conclude that “this redlly creates serious
overdl system performance problems when different channds have different coverage
aess” Hesad that, again, dated that dim line antennae would not create a functiona

use of the tower for Nextd.

Mr. Beder thought there still might be some concern about whether or not Nextel
had been consstent in the way it had presented itsinformation. He said he had gone back
and read the minutes from the Plan Commission meeting at which the gpplication was
approved on afiveto nothing votein August of 1999. He said it was Stated at thet time
by Mr. Larry Louk of Sdective Site Consultants, Inc., making the application on behaf
of Nextd, “ Southwestern Bell has dim line antennae. Their technology (Nextd) can't
use that type of antennae.” Mr. Bedler thought there had been some concern during the
various meetings regarding the word “can’'t.” He said they had never said something was
aphysica impossbility and he said he had been before Council five or six times Sating
that. He stated it was about functiondity, whether they could do with the antennae what
was intended and that was to provide coverage over the hole or the gap that presently
exiged. Hethought Nextel had been very consstent, going back to August of 1999, in
dating that usng any type of dim line antennae structure couldn’t be done functiondly
and provide Nextel with the coverage and the capacity that it sought to fill the gap. He
said that was consstent and it was backed up by the independent report. He said he
hoped they had addressed each of the specific Sites raised to them, plus a number as being
other possible locations for the antennae and why they weren't acceptable sitesin terms
of the search ring, and/or the structure that it was to St on or the appropriate zoning. He,
again, said he would be happy to answer any questions but he believed that Nextdl had
answered dl the necessary questions. He said he came before Council without a
recommendation for denid from staff either last time or thistime. He said they had
indicated in their saff report their feelings but they didn’t recommend either approval or
denid of the gpplication.

Mayor Dunn inquired about remarksin Mr. Bedler’s memorandum dated January
28, 2000. Regarding configuration of Nextel’ s antennae expanding up to approximately
140 feet on the monopoale, if dim line was employed, she wondered if it would till cause
different coverage areas and serious overal system performance problems. Mr. Bedler
sad that would be correct. He said from atechnologica standpoint, there was a physica
posshility to doit. He said that the tower was manufactured in terms of its structura
capabilities of even being 150 feet, 0 it could be 50 feet higher than it was. Those things
came in 50-foot sections, so they would put another 50-foot section on top of the existing
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gructure to do that. From Nextel’ s standpoint, that might work for another carrier but for
Nextd, from atechnological standpoint, it still wouldn't work in afunctiond way.

Mayor Dunn asked for an explanation of a“functiond way.” Mr. Beder said to the
context of capacity and coverage. He said what they were talking about in engineering
concepts was would the antennae, at whatever level they were on and the configuration
they were on from a separation standpoint, from aradiaion standpoint, all concepts of
engineering, and that was dl put together, did it, in fact, provide the cagpacity necessary to
carry the 1-435 corridor a a coverage limit where there weren't any holes. The answer to
that was no with dim line antennae virtually at any of the heights that had been

investigated. He said someone asked him earlier that if one took this at an extreme and
put antennae up every 200 feet, could one make it work. He said that was the concept
everyone had heard about where you could put antennae on every light pole going down
the street and have an effective system. It had more parts to break down, but the question
was “could it work?” He said perhaps and that was what it would take. He said he was
giving an extreme example. He said that to make the bet of the ordinance, which wasto
make the most of the existing tower and to provide the coverage and capacity necessary,
Nextel needed to use the technology thet it had proposed and that was what the
independent engineers had verified.

Mr. Bold moved for gpprova of the application for a specid use permit for
placement of additiona wireless communication antennae on the Southwestern Bell
monopole, seconded by Bussing.

Mrs. Binckley reminded the Council that the origina monopole was only
approved through December 23, 2003.

Mr. Dunn said that the request for a specid use permit wasfor five years from the
date of Council approval, which would be longer than 2003. He asked Mrs. Binckley if
the motion needed to be for approval through 2003. Mr. Bold amended his motion to
include that. Mr. Beder showed Council a picture of an inset of the tower. Mayor Dunn
asked the height of the pole, and Mr. Bedler said 100 feet with the antennae being about
80 feet.

Mayor Dunn said the question before the Council was amotion to gpprove the
gpplication for additiona antennae on the cdll tower at approximately Lee Boulevard and
Mission Road and the specia use permit wouldn't extend beyond December 23, 2003.
Motion carried; Taylor, Rasmussen opposed; dl othersin favor.

Public Works Committeereport on 1) selection of consultant for inter section
improvements, 119" and Mission Road, 2) selection of consultant for Indian Creek
bank stabilization, and 3) traffic concernsat 119" and Pawnee. Mr. Dunn moved to
accept the recommendations of the Public Works Committee, seconded by Taylor. Mr.
Bold recused himsdlf from the vote to avoid a potentid appearance of a conflict of

interest. Motion carried unanimoudly. Regarding traffic concerns at 119" & Pawnee, the
intersection wouldn't meet the warrants for the ingdlation of atraffic Sgnad. However,

the proposed improvements at 119" & Mission Rd. should improve access from Pawnee
to 119" Street for both east and westbound traffic movement. The Committee selected
Continental Consulting Engineers as consultant for the 119" & Mission intersection
improvements. The Committee selected Olsson Associates as consultant for the Indian
Creek bank stabilization (SMAC project |C-04-039 at 104™" & State Line Rd.)
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Ordinance No. 1847C repealing Ordinance No. 1840C and (re)adopting “ Public

I mprovement Construction Standards’ — required to correct section number of the
L eawood City Code. On motion of Rasmussen, seconded by Dunn, Council
unanimoudly passed the ordinance on roll call vote.

NEW BUSINESS

Approval of Appropriation Ordinance No. 880B. On motion of Dunn, seconded by
Bussing, Council unanimoudly passed the ordinance on rall cal vote, Mr. Bussing not
segted for the vote.

Approval of Appropriation Ordinance No. 882. On motion of Dunn, seconded by
Story, Council unanimoudy passed the ordinance on rall cal vote, Mr. Bussing not
seated for the vote.

Mr. Bussing returned to his Council sest.

Approval of Appropriation Ordinance No. 883. On motion of Dunn, seconded by
Bussng, Council unanimoudy passed the ordinance on rall cdl vote.

Charter Ordinance No. 32 relating to estimate of cost of improvements;, contracts,
bids, bond issue, when; and repealing Charter Ordinance No. 28. Mr. Bold moved to
pass the ordinance, seconded by Dunn. Mr. Taylor asked for confirmation that the City
wouldn’t go out for competitive pricing on the design-build concept. Ms. Bennett said

the City would still go out for competitive pricing, it just wouldn't be the norma
competitive bid process. Normdly, the City got an estimate for a project from the design
and then went out to the contractors for the building part. The Contract Review
Committee discussed the matter; the charter ordinance would alow the Council to waive
the norma competitive bid process and it would still be a competitive pricing Situation.
The charter ordinance had to pass first and then Council would be asked to waive the
norma comptitive bid process for the purposes of the design-build onthe proposed
Public Works fecility. The ordinance was identica to what was currently on the books,
but it allowed Council to waive the compstitive bidding requirement if it wasin the best
interest of the City. Ms. Bennett confirmed that the intent of the Committee studying the
matter was to absolutely have it be competitive pricing. The ordinance passed
unanimoudy on rall call.

Charter Ordinance No. 33 relating to general improvements and land ther eof;
borrowing money and bond issues; when dection required. Mr. Bold moved to pass
the ordinance, seconded by Bussing. Mr. Rasmussen asked for clarification. He said that
higtoricdly, if the City wanted to build a city hal, Council passed an ordinance and then
within SO many daysif citizens objected, they filed a petition and had an eection. He

sad the ordinance was saying they no longer had the right on a specific project to have a
petition and a consequentid vote. Ms. Bennett said there was no change from what was
currently on the books. The reason the charter ordinance was before the Council was
because it was contained in an ordinance with the ordinance Council just passed. This, in
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certain instances, didn't provide for referendum and under the statutes the City could
charter out. This particular statute was applicable depending upon class. Mr. Rasmussen
asked if Council voted on the ordinance tonight, as a city of the first class, Council could
decide to build something that citizens didn’t have the right to vote on. Mr. Garofano
said a public safety building was one building that was exempt from referendum by
datute. He said there were certain facilities that had to be voted on and there were certain
facilities that the City had no authorization to go out to avote on. He sad if afire station
was being congtructed right now there was no authorization in Kansas statute for a
referendum to build afire station and the same would be for any public safety facility.
Mr. Rasmussen said he didn’t want to see a headline in the newspaper tomorrow that the
City Council had cancelled out the peopl€ s right to vote on a*“public building.” Ms.
Bennett said this changed nothing. This was passed over ayear ago and she thought most
other cities of firg class had passed similar charter ordinances.

The ordinance passed unanimoudy on rall cal vote.

Ordinance No. 1848 calling an eection for the purpose of voting on a proposition to
authorizea 1/8™" of one percent (.125%) City retailers salestax. Ms. Bennett said
there were two ordinances and one resolution in Council packets. She said Council
needed to consider the ordinances first and the resolution second. She said Council
should look &t the ordinance and its aternate and decide which one, if ether, they werein
favor of.

Mr. Rasmussen wanted to move to pass the dternate ordinance with one
suggested change which would be five lines down in the third WHEREAS clause, so it
would then read, “the Governing Body of the City of Leawood, Kansas, has determined
that additiond revenue in the amount of approximately of at least Two Million, Four
Hundred Thousand Dollars ($2,400,000) is needed for the purpose of funding the design,
construction and ingpection of the accelerated residentid and thoroughfare street
improvement program and to make the necessary improvements to City-owned
sormwater drainage in the City, when such improvements are not otherwise digible for
funding from other governmenta sources.”

Mr. Rasmussen said the dternate essentidly said, as had been wdl publicized by
the Chamber of Commerce, that the money would be used for the City’ sinfrastructure
non-SMAC projects. He wanted it to be very clear that Council was talking about City-
owned sormwater drainage.

Mayor Dunn said she had talked with Mr. Garofano about her concernsin Section
2 of the alternate where certain percentages going toward street funding and another
percentage going toward ssormwater funding were actudly desgnated. Sheredly
wanted to see that language more open so the Governing Body and budget and finance
committee on an annua basis could determine at what percentages the funds would be
utilized. She thought there could be years when the City would need 100% for
sormwater improvements and other years flip-flopping some other percentage.

Mr. Gill asked if it was suggested to strike in Section 2, “with the street and
thoroughfare program receiving as nearly as possible one-hdf of the additiond tax
revenue, and the sormwater program receiving the remaining revenue” Mayor Dunn
said she wanted some relaxation of that.
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Mr. Rasmussen wanted to make it clear that his comment about the addition he
had on the first page was under Section 2; it would appear both places. He requested that
Ms. Bennett make sure the change in wording to “City-owned” bein both places. She
sad if Council went in that direction, there were aso other places in the ordinance where
it needed to be cited. Mr. Garofano said using the word City-owned would prelude the
ability of the City from going into the northern part of the City where there were no
easements or an existing system and doing improvements in that area because the City
didn’t have a City-owned sorm system.

Mr. Dunn said it seemed most of the ssormwater problems Council was trying to
address were not in publidy-owned areas. He said Council certainly would have the
right to decide whether it would be used, but if they tied their hands, they wouldn't be
abletouseit a dl for any of this.

Mr. Rasmussen said Council didn’t know the existing City-owned stormwater
system and to identify what the City did own was going to take some money and trying to
get that money over the last decade had been impossble. He said what Council was
talking about in the north end of the City, and in some cases the south end of the City,
was SMAC funding where one could go in and get additiona City funds. He said in the
present budgeting, Council put in $400,000 a year, roughly spesking. What he wanted to
be sure about was that Council was saying to the people that the existing sormwater
system owned by the City wasfailing the City and that that was the purpose of the tax.
He said they tried, a0, to exclude SMAC projects. Mr. Rasmussen wanted to be sure
that where the City had City-owned systems that collapsed, that that was what the money
wasfor.

Mr. Dunn said he understood everything Mr. Rasmussen had said and he
understood thelogic. 1t was his understanding that the god they had been trying to reach
as a Governing Body on the issue was to spend the City’s money as codt effectively as
possible to redly address the problems. He was very concerned that by putting that
language in there Council was tying their hands where they couldn’t use the fundsiif a
project came up that wasn't City-owned and needed to be done and didn’t qudify for
SMAC. Therewas no question Council would still have the ability to decide how to use
the money but if they put that language in, they were excluding alarge group of potentia
areas whereit could be used. He didn't think that was ajudicious act to teke at this stage
of the process. He said he would rather have the discretion left to the funding decisons
then in the ordinance itsdlf.

Mr. Bold agreed with Mr. Dunn. He said that he looked at Situations they had had
over thelast severa years such as Wilshire subdivision where a devel oper, residents and
an engineer were al arguing about who was going to pay for repairs. In the meantime,
citizens homes were being flooded. It was't the City’s sorm system but the City, for a
smadl amount of money, was able to mediate and take care of that problem. Mr.
Rasmussen said that wasn't the intent of this. He said if the language didn’t cover what
Mr. Bold was saying, then he would remove it. Mr. Rasmussen said what he was trying
to do was make sure that exactly the situation Mr. Bold was talking about where it
became a City-owned problem could be taken care of, and it wasn't on private property.
Mr. Bold thought he and Mr. Rasmussen were on the same wave length with what they
were trying to accomplish, but he didn’t see any reason to use the words to limit what
Council could do. He said even though Council would probably do what Mr. Rasmussen
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was saying, he saw no reason to use the verbiage to limit themsdves to that, particularly
when it cameto sormwater. He said there were potentidities that Council couldn’'t even
phantom, and he hated to limit themselves. He said when Council received this, there
wasalig of identified but unfunded stormwater projects. He knew when he started
pushing for this some time ago, the project that got him started was the Kings Cove
housing addition. He said the resdents were in abad way with their pond and he wanted
to seethat get on thelis.

Mr. Taylor wanted clarification that by diminating the language Mr. Rasmussen
brought forth, it would open the door for the various ponds and reservoirs around the City
for the privately owned homes associations to call the City to have the ponds dredged and
maintained because the City’ s sormwater systems drained into those ponds. Mr. Dunn
said those retainage ponds were part of the City’ s ssormwater syssem. Mr. Taylor said
they were not. Mr. Dunn then clarified they were not part of the City’s own stormwater
system but were part of the drainage system for Leawood. Mr. Taylor said the way Mr.
Rasmussen’ s language was that they were city-owned rights-of-way where the ponds
were not City-owned, but privately owned. What Mr. Taylor said he was hearing in the
language in the document now would open Pandora s Box, not that Council shouldn’'t do
it. Mr. Dunn told Mr. Taylor that Council had aready opened it in the budget. They
alocated money that was available to work on sormwater problemsin the City that
didn't fal under SMAC funding and they didn’t limit it to public projects.

Mr. Bold said he didn’t think by saying that that Council was saying they were
going to do that. He thought Mr. Dunn was right, Council was saying those people were
free to comein and apply for it and then the Council was going to decide whether or not
they were going to use public funds to do that project. Mr. Rasmussen said maintenance
wasn't included. Ms. Bennett said the statute alowed the City to use the funds for
infrastructure projects, economic development initiatives and strategic planning
initistives. Mr. Rasmussen said the funds were for the hardware and not for maintenance.
Mr. Rasmussen asked during the budget process for enough money to maintain, first of
al, and then, second of dl, at least a smdl amount of money to get the principa
edtablished to take care of the City’s existing system.

Mr. Story tended to agree with Mr. Dunn and his assessment of adding the
language. He asked what Council would gain by adding the language and what were they
trying to eiminate. Mr. Rasmussen said he suggested that the money go to City-owned
facilities as digtinguished from some privately-owned sormwaeter fecilities. He wanted
to see the City’ s structure enhanced. Mayor Dunn said the limitations that were put on
the use of the funding might answer the questions Council was struggling with. Ms.
Bennett said the way the ordinance and resolution were written was geared toward the
third part of the satute which was infrastructure projects. The statute would alow
Council to go beyond that to economic development initiatives and strategic planning
initiatives. She said since Council was looking a stormwater and streets, it was under the
infragtructure portion.

Mr. Bussing said he was opposed to any limiting language in the ordinance and
after hearing what Ms. Bennett said, he was opposed to that language, also. Hisreading
of the language was different in the second paragraph down, “for the purpose of funding
economic development initiatives, strategic planning initiatives or public infrastructure
projects.” Hedidn't read that as non-maintenance. He said further down in paragraph
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four it said, “to make necessary improvements to the ssormwater drainage in the city
when such other improvements are not SMAC qudified.” He was very much in favor of
identifying the proceeds of the salestax to be used for sormwater and streets but leaving
it to the good judgment of the City Council and the City staff to determine how best to
dlocate the money a thetimeit was available. To limit at thistime the gpplication of
those funds would be counterproductive. He agreed with Mr. Bold that Council didn’t
know what the potentid uses for the funds would be. He felt Council had to rely on the
good judgment of the Public Works staff and the budget saff to give Council guidance
with regard to how best to utilize the funds. He was opposed to any limiting language in
the ordinance, and if the language prohibited the City from doing maintenance work, then
he had a concern about thet. Ms. Bennett said the statute spoke to infrastructure projects
and it depended on what Council was talking about with maintenance work asto what a
project would be. Ms. Bennett said the statute required Council to state their intent for
how they were going to spend the money with allittle more specificity.

Mrs. Rogers, Finance Director, said the policy the Council approved outlined that
the money would support that policy aswritten right now. She sad it wasfor City-
owned stormwater projects. She said Council didn’t gpprove lakesin that policy because
they were consdered private. At some point in time, if Council wanted to incorporate
lakes, that would be the policy mechanism. She said the dollars would enforce that
policy. Capita maintenance was also defined in the policy as a project over $50,000 that
enhanced and extended the useful life. She said Council was struggling with something
that had aready been struggled with under the policy, and if they went back and looked
at the palicy, she thought whether you had City-owned in there, it probably would
support the palicy alittle bit better.

Mr. Gill liked the aternate form of the ordinance because of the reference to non
SMAC, so he moved to pass the aternate ordinance with one change. He would strike,
“with the street and thoroughfare program receiving as nearly as possble one-hdf of the
additiond tax revenue and the sormwater program receiving the remaining revenue’
from dl placesit appeared in the ordinance, seconded by Rasmussen. The ordinance
passed unanimoudy on roll cal vote.

Resolution pledging intent of use of the .125% City retailers salestax. Mr. Gill
asked if the resolution required immediate action. Ms. Bennett said the resolution was to
run parale to and be a little more specific than the ordinance. Mr. Gill suggested the
resolution be tabled, provided it didn’t keep the ordinance off the issue, to clean up some
wording. Staff would return the resolution to Council in the near future.

Resolution No. 1497, attached aspart of the record, providing for the issuance of
general obligation bondsto pay the costs of 151% St. improvements, Nall Ave. to
Glenwood. Adopted unanimoudy on motion of Bussing, seconded by Bold.

Schedule executive session. On motion of Bold, seconded by Dunn, Council voted
unanimoudy to convene in executive sesson a the end of the meeting for aperiod not to
exceed 30 minutes to discuss land acquisition, a matter under attorney-dient privilege,
and personnel matter.
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10:15 P.M. Council convened in executive session, same members present, and returned
to regular sesson at 11:05 P.M., same members present. On motion of Dunn, seconded
by Rasmussen, Council unanimoudy approved a new employment agreement for the City
Adminigrator. No other actions taken.

11:06 P.M. There being no further business before the Council, the meeting was
adjourned.

Minutes prepared by court reporter Kay Elder.

Martha Heizer, City Clerk



